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PROTECTING WORKER solidarity ACTION: 

A CRITIQUE OF International labouR LAW

By Paul Germanotta*

FOREWORD

It is rare in our time that the right of workers to form unions and to engage in collective bargaining is openly challenged, although it is often voided in fact. In trying to exercise this right, workers in many countries face the imposition of state control, legal obstacles of all kinds and repression in various forms, ranging from punitive dismissal to murder.

Yet, the right to organise is internationally recognised as a basic human right. Why should that be? There are two principles involved, one quite specific, the other more general.

The first is an issue of natural justice: it is obvious to everyone that the power of the individual worker, compared with that of his or her employer, or of the State, is negligible. Without organisation the individual worker is defenseless. Only if workers are able to form “continuous associations for the purpose of maintaining or improving the conditions of their working lives” can they create, in the best of cases, a more equal balance of power and therefore a possibility of defending the freedom and the dignity of the individual worker in the only way it can be effectively defended: through collective action. 

The second principle is that of solidarity, which is rooted in all leading world cultures as a fundamental condition for social cohesion and therefore a universal principle that has to be supported and protected. “All for one, one for all” is as much a principle of the trade union movement as of the Swiss Confederation. Or, as Paul Germanotta put it: "every struggle faced by workers anywhere has a a direct and immediate bearing upon the interests of workers everywhere, given that they are members of the same economic class in the same global economic system. 

For these same reasons, the right to strike has also been internationally recognised as a basic human right, as an intrinsic part of union rights. The strike has been described as a continuation of bargaining by other methods. It is an intrinsic part of the bargaining process and, therefore, people who are talking about prohibiting strikes are really talking about prohibiting collective bargaining and, ultimately, prohibiting unions, at least free and democratic unions owned by the workers themselves. Without the right to strike, collective bargaining is collective begging.

It is remarkable, however, that whilst the strike is recognized as a basic human right, one of its forms, the solidarity strike, is not. A basic human right is by definition unconditional; yet in many countries, including most leading industrial democracies, the right of workers to strike in solidarity with other workers is criminalized, or else hedged in with so many conditions as to make its exercise practically impossible without breaking the law of the land. Here we have a unique case of a basic human right that ceases to be basic except in its narrowest applications. 

There are two problems with this. The first is a problem of democratic principle: who imposes these conditions and by what right? If the right to strike, as the ILO has said, is “one of the principal means by which workers and their associations may legitimately promote and defend their economic and social interests”, who defines what these economic and social interests are, if not the workers themselves? And who decides by what means they are to be defended if not the workers themselves? The international community no longer accepts that men should decide all by themselves what the rights of women should be, nor that cultural majorities should unilaterally define the rights of minorities living in their midst, yet it accepts that the rights of a majority of the world’s population should be arbitrarily restricted by powerful minorities opposed to its interests.

The second problem is pragmatic. In an increasingly globalised world economy the right to form unions and the right to strike must also be global in application. The principle of solidarity applies to all workers in all countries without exception and today it is no longer possible to correct the huge imbalance of power between national labour and transnational capital unless union organisation and action also becomes global in scope. In a global world economy, it is precisely the ability to engage in international solidarity action that is the most necessary and relevant application of the right to strike. 

In my experience, two examples stand out. In 1973 the IUF organised an international solidarity action to protect a union in Peru from a a union busting attempt by the Nestlé company, backed by the threat of military intervention, which could have lead to bloody confrontation. Although this action involved many countries, it was not before the New Zealand Dairy Workers’ Union threatened to shut down the Nestlé plant which supplied powdered milk to all Nestlé plants on the Latin American Pacific Coast that the company abandoned its attempts to break the union and signed an agreement that continues to this day. And in 1980 and 1984, it took solidarity strikes in Australia, Finland, Norway, Sweden and Venezuela, in combination with national boycotts in several countries, to save a union in a Coca Cola bottling plant in Guatemala, where the franchise holder had tried to prevent union organisation by having the union leaders assassinated. This union still exists and has an agreement wth the bottling company under a new owner. International union action upholds and enforces basic human rights by compensating for the weakness of local unions faced with the power of a transnational corporation. International union action also saves lives.

In the present brochure, Paul Germanotta has made an inventory of the multiple ways in which solidarity action is restricted, and has outlined what needs to be done to protect workers seeking to exercise their right to strike where, in the context of a global economy, it matters most: at international level. The Global Labour Institute and the Institute for Employment Rights are proud to contribute this brochure to a necessary discussion. 

Dan Gallin

May 2002 

INTRODUCTION

In this paper the author takes a critical look at standards of the International Labour Organisation on worker solidarity action, particularly the body of jurisprudence elaborated through the observations and decisions of the ILO supervisory committees under the Freedom of Association and Protection of the Right to Organise Convention, 1948 (No. 87), and ILO principles of freedom of association, and codified in their digests of decisions and principles and in their general surveys on the position of law and practice of ILO member States. The author also contributes to the discussion about the critical need for technical and material resources to help trade unions and their members develop the capacity to design, develop and put into effect strategic models of international solidarity.

The central premise of the discussion that follows is that, in a globally-integrated capitalist economy, workers need strict legal protection for industrial action (sympathy strikes, secondary boycotts, blockades, etc.) having international solidarity as its object; that is, action which is offered, sought or carried out by workers in one country (or more) for the purpose of supporting a worker struggle in another. It matters not whether a common or single employer is involved, whether targeted companies are related to or connected in some way with one another, whether workers carrying out solidarity action are directly affected by the primary dispute or the matters giving rise to it, or whether they share a common interest or connection with the workers with whom they are extending solidarity, other than the common interest naturally arising from the fact that they are supporting other workers. Nor does the extent of the economic impact on companies involved, or the impact on commercial contractual relations that may exist between or among them, or the indirect or ancillary effect on the terms or operation of the solidarity strikers’ own collective agreement or contracts of employment, have sufficient importance to warrant a restriction of the legal protection to which solidarity action is entitled. 

For purposes of this discussion, worker solidarity action is seen as a natural outgrowth of the labour movement, and an essential tool for advancing its social, political, organisational, and ideological objectives in a globally integrated capitalist economy. The terms “solidarity” and “sympathy” are given a plain meaning and are used interchangeably. The terms “workers” and “trade unions” are used interchangeably, although only one or the other may be applicable, depending on how the national law in a given country defines the underlying right to strike and to whom it assigns that right.

While it is argued that strikes having solidarity objectives should enjoy strict and unconditional protection, it is the author’s view that industrial action is in other respects entitled to the same overriding legal protection. It is beyond the scope of the present discussion, however, to focus on the question of legal principles as they relate to restrictions on other aspects of strike action (such as methods and forms of action, for example), or on other strike objectives, such as are those that are broadly social or political. These are important questions that will be left for a separate discussion.

CHAPTER ONE

international solidarity: effective and unfettered action as an essential tool for advancing workers’ interests in a global economy

In today’s globalised environment of free markets and free flows of capital, there is a manifest need for trade unions to be able fully and freely to use international solidarity as essential element of strategies for organising workers as well as pursuing broader, ideological trade union objectives. One essential precondition for this is the removal of the legal barriers, 

which, whether in effect or by design, hinder solidarity action in artificial and arbitrary ways. Another is building the capacity of workers and their trade unions to effectively use industrial action for purposes of worker solidarity.

1.1. On the need for effective and unfettered worker solidarity action

In its 1998 policy document, Mobilising solidarity, the International Transport Workers’ Federation points out that solidarity has always been an intrinsic aspect of the labour movement, but that, because of the increasingly globalised economy, it has now come to depend on cross-border action to be effective and meaningful. The ITF explains that, “part of the neo-liberal consensus of the past two decades has been a significant tightening in legal restrictions on union rights to take industrial action around the world. Secondary boycott action and other forms of solidarity have been amongst the principal targets for anti-union legislation. Employers have also become much more aggressive at using the law, often encouraged by international union-busting consultants…It is clear that unions must campaign vigorously against these anti-union laws and for the right to undertake solidarity action both nationally and internationally.”

Dan Gallin has underlined the need to clear away the arbitrary legal restrictions on worker solidarity action, selectively left in place by the globalisation of capital, as an essential condition for the success of the labour movement’s agenda for worker organisation:

“So far the struggle for global trade union rights has left aside one of the most important issues…and that is the issue of secondary or solidarity action. In most of the industrialized countries, not to speak of the others, the right of workers to take action in defense of their fellow-workers, wherever they may be, has been severely curtailed for no reasons that have any basis in natural justice. The right to take solidarity action without having to pay exorbitant fines, to go to jail or to be exposed to other sanctions, should be recognized as a basic democratic right.”

1.2. The ILO: On promoting worker organising and the recognition of international solidarity as an integral part of that process

ILO Director-General Juan Somavia has defined an ILO policy agenda that involves integrating a “social dimension” into the current model of globalisation. In doing so, he has recognised the critical need to promote trade union organising, both nationally and across national frontiers, and to strengthen laws that protect it. Thus, in his 1999 Report to the Conference,
 Somavia noted the continuing constraints on union activity imposed by national laws even as trade unions strive to develop critical cross-border relationships: “…Around the globe a surprising number of countries still impose crippling legislative restrictions on trade union organizing and on collective bargaining. Throughout the world, trade unions are having to come to terms with the effects of globalization and international competition…Since many corporate decisions are being taken at a global level, unions are also networking across sectors and over national borders.”

In his October 1999 speech to the AFL-CIO Convention in Los Angeles, the Director-General endorsed the notion that advancement of workers’ interests under globalisation is bound up with the need for policies to promote international trade union solidarity:

“I want to welcome the AFL-CIO’s agenda of new internationalism set out in the resolution before the Convention. It shows that you are ready to go out to meet the challenge of globalization, not retreat from it. It shows recognition that the future of American workers is inextricably linked to those of your brothers and sisters everywhere across the globe.”

In the same address, Somavia emphasised that, for the ILO as an organisation, promoting worker organising and trade union rights is a natural priority:

“Everything I have said, and everything the ILO stands for makes it obvious that promoting the capacity and the right of working people to organize is a top priority for the organization. I want to see more workers in stronger unions everywhere. It is a source of balanced interests and greater social stability (emphasis added).”

CHAPTER TWO

Restrictions on solidarity action: some low common denominators of national law

There are few rules under national legislation or case law that apply specifically to international solidarity action. To fill the void, rules on domestic, or intra-national solidarity action, which are often highly restrictive, are referred to in assessing the prospects for international action. Alfred Pankert,
 writing in 1977, commented on the method of referring to such laws for resolving questions of international solidarity action:

“In the first place it is necessary to see whether the right to engage in solidarity action within national frontiers is restricted under national law, since it must be supposed that any such restriction will apply equally to action taken in support of workers abroad…What is clear is that such action is often subject to restrictions.”

Pankert identified a common tendency of national laws to impose two conditions on the legality of national solidarity action: the lawfulness of the action by workers involved in the original dispute and a direct “connection” with the original dispute itself:

“It seems too that despite the uncertainties and differences of opinion surrounding this question there is a common tendency…to make the lawfulness of solidarity action at the national level subject to two conditions. The first is that the primary dispute must itself be lawful; it is true that this condition is laid down explicitly only in certain countries, but it appears so obvious as to be applicable everywhere. The second is that solidarity action must have a fairly close connection with the primary dispute. While this condition appears at first sight to take widely varying forms in different countries, it seems to be a common denominator of many of the requirements which must be met if such action is to be lawful. This seems to be the case, for example, with the condition laid down by the National Labor Relations Board and the Supreme Court of the United States as well as by the Swedish Basic Agreement to the effect that the employer affected must not be a neutral party in the original dispute; with the ruling of the Italian Constitutional Court that there must be a community of interest between the sympathy strikers and the workers they are supporting; and with the insistence by many French and German jurists that such strikers must have a personal interest in the primary dispute or be in a position to affect its outcome.”
 

Pankert further identified, as separate issues pertaining specifically to international solidarity action, the questions of which country’s law is to be applied in determining the legality of the supported action, and of whether solidarity action is deemed unlawful merely because the original dispute takes place abroad. 

Felice Morgenstern, writing in 1984, also discussed how laws restricting solidarity action in general are used as reference points for determining the legality of international solidarity:

“As in the case of other forms of industrial action, its legality [international sympathy action] is determined by the law of the place where the sympathy action is taken. That legality depends, on the one hand, on restrictions which may be put in the country on sympathy action in general, the most usual requirements in that respect being, that the strike being supported must itself be lawful and that the sympathy action must have a direct connection with it. The legality also depends both on special rules which may apply to the support of foreign strikes and on the manner in which the general restrictions are applied to foreign situations [i.e., rules about which country’s law is to be applied to determine the legality of the supported strike].”

John Swabey and Mike Groushko,
 in a 1995 survey of national laws in the fifteen member States of the European Union, found that the legal status of solidarity action was still being governed the same set of common issues. Thus, they reported:

“In the EU, Greece and the U.K. apart, the whole issue of international solidarity action takes on a largely theoretical dimension. Nevertheless, there appear to be three points of broad agreement: (1) that the action in the ‘secondary’ country must be lawful in its own terms under national rules; (2) that there must normally be at least some community of interest in the outcome of the action between the participants in the ‘primary’ and ‘secondary’ countries; and (3) that if the action in the ‘primary’ country is unlawful, the one in the ‘secondary’ country may well be unlawful, too. The first point seems self-evident, the second and third must be deduced from statutes and/or case law relating to domestic secondary action in many member-sates, since they remain largely matters of opinion in relation to international solidarity action. An additional question in relation to the third point is which law or practice is used to determine the legality, in relation to the ‘secondary’ country, of the action in the ‘primary’ country.”

CHAPTER THREE

how do ILO standards address themselves to the question of worker solidarity action?

3.1. On the ILO supervisory committees and the right to strike

The ILO’s principal supervisory bodies are the independent Committee of Experts on the Application of Conventions and Recommendations (CE) and the tripartite Governing Body Committee on Freedom of Association (CFA).
 Nicolas Valticos
 has explained the quasi-judicial functions of these committees in elaborating legal principles and developing an integrated body of case law, which has come to be universally recognised as a significant source of legal authority on worker and trade union rights:

“The application of freedom of association Conventions is regularly examined by the international supervisory bodies and these, in their decisions on hundreds of cases, have built up a substantial body of case law, in the broadest sense of the term. This case law has been the work essentially of two ILO bodies…one is the Committee of Experts on the Application of Conventions and Recommendations, whose individual comments and general surveys, though not to be construed as a definitive interpretation of Conventions, which only the International Court of Justice is empowered to give, have acquired wide authority; the other is the Committee on Freedom of Association, whose decisions have been published systematically in a widely used digest. This latter case law is not limited to determining the meaning of freedom of association Conventions. Since it is not bound by the terms of these Conventions but is more generally inspired by the principles of freedom of association, this Committee has, owing to the variety of cases referred to it, been led to formulate principles and standards which, on various points, have complemented and extended the express provisions of the Conventions” (emphasis added).

The right to strike, and by extension, the right to strike for the purpose of extending solidarity, is not specifically recognised in Convention No. 87. Nevertheless, the CE and CFA have, through their jurisprudence, construed the Convention as protecting strikes as an essential means available to workers and their organisations for the promotion and protection of their economic and social interests. They also recognise the right as deriving implicitly from the principles of freedom of association. 

The CE, in its 1994 General Survey (the most recent survey on freedom of association and collective bargaining), explained that the rationale by which it recognises the right to strike is derived from, and intrinsic to, the rights prescribed in Articles 3 and 10 of Convention No. 87:

“The Committee’s reasoning is therefore based on the recognized right of workers’ and employers’ organizations to organize [their administration and] activities and to formulate their programs [Article 3], for the purposes of furthering and defending the interests of their members. The words ‘activities and…programs’ in this context acquire their full meaning only when read together with Article 10, which states that in this Convention the term ‘organization’ means any organization ‘for furthering and defending the interests of workers or of employers.’ The promotion and defense of workers’ interests presupposes means of action by which the latter can bring pressure to bear in order to have their demands met. In a traditional economic relationship, one of the means of pressure available to workers is to suspend their services by temporarily withholding their labour, according to various methods, thus inflicting a cost on the employer in order to gain concessions…The Committee therefore considers that the ordinary meaning of the work ‘programs’ includes strike action, which led it very early on to the view that the right to strike is one of the essential means available to workers and their organizations to promote their economic and social interests…In the light of the above, the Committee confirms its basic position that the right to strike in an intrinsic corollary of the right to organize protected by Convention No. 87.”

3.2. Restrictions on solidarity action under ILO jurisprudence

In their jurisprudence on the question of worker solidarity action, the CE and the CFA appear to have adopted the same normative framework as that of the national legal systems discussed above, one that tends in the first instance towards a narrow definition of solidarity concepts and a narrowly drawn scope of protected activity. Thus, for example, upon confirming its basic position that the right to strike is an intrinsic corollary of the right to organize protected by Convention No. 87, the Committee of Experts, in paragraph 151 of its 1994 General Survey,
 added an immediate qualification:

“That being said, the Committee emphasizes that the right to strike cannot be considered as an absolute right: not only may it be subject to a general prohibition in exceptional circumstances, but it may be governed by provisions laying down conditions for, or restrictions on, the exercise of this fundamental right (emphasis added).”

The CE then makes clear, in paragraph 168, that it contemplates the permissibility of provisions laying down significant conditions for, or restrictions on, strikes having solidarity as their object:

“While pointing out that a number of distinctions need to be drawn here (such as an exact definition of the concept of a sympathy strike; a relationship justifying recourse to this type of strike, etc.), the Committee considers that a general prohibition on sympathy strikes could lead to abuse and that workers should be able to take such action, provided the initial strike they are supporting is itself lawful (emphasis added).”

Notably, both of these restrictive formulations first appeared in the 1994 General Survey; they are absent from the corresponding provisions of the preceding general survey on freedom of association and collective bargaining, prepared in 1983.

For the Committee on Freedom of Association the basic question, as noted by Jane Hodges-Aeberhard and Alberto Odero de Dios,
 is whether workers may call a strike for occupational, trade union or socio-economic reasons when its purpose has no direct or immediate bearing on them.
 Similarly, in discussing CFA doctrine on strike objectives, Bernard Gernigon, Alberto Odero and Horacio Guido
 explain: “Where sympathy strikes are concerned, the crux of the issue is to decide whether workers may declare a strike for occupational, trade union or social and economic motives which do not affect them in a direct and immediate manner (emphasis added).”

3.3. The ILO’s basic principle on solidarity action

The ILO supervisory committees have generally used a two-pronged formulation as a “boilerplate” rule on sympathy action:

“A general prohibition on sympathy strikes could lead to abuse, and workers should be able to take such action, provided the initial strike they are supporting is itself lawful.”
 

At first glance this principle, while awkwardly formulated, appears to accord protection to solidarity action: an outright ban is not acceptable, and the sole condition consists of a requirement that the primary action being supported is lawful (a requirement that, while perhaps seemingly obvious, in itself constitutes a significant impediment to action, as is discussed in Chapter Four).

Upon closer inspection, however, this rule is incongruous and has likely led to confusion over the scope of action that requires protection. A plain reading reveals that what has been enunciated as a single standard, in fact, consists of two principles with separate and contradictory meanings. The standard is not capable of being complied with, because its two parts cannot be applied simultaneously: conformance with one renders the other superfluous, and vice versa. The first prong (“A general prohibition of sympathy strikes could lead to abuse”) makes an outright ban on sympathy strikes unacceptable, while plainly implying that restrictions short of a prohibition would not be. The second prong (“workers should be able to take such action provided the initial strike they are supporting is itself lawful”) implies that sympathy strikes should be protected, subject only to the condition that the workers’ action being supported is lawful. Logically, only one or the other can be applied, not both. Applying one thus renders the other a meaningless appendage: on the one hand, protecting the ability of workers to take action necessarily implies that no ban will be imposed; on the other hand, restrictions, even those not amounting to a prohibition, necessarily imply that the ability of workers to take action will not be ensured. The contradictory formulation of this standard finds expression in the one-sided way the CE and the CFA have supervised its application by national governments, as their record of supervision over the last decade, discussed below, makes apparent. This pattern of supervision reveals that what is contemplated is protection of much less action than any taken to support lawful primary industrial action, and a much narrower scope than that which the positive phraseology “should be able to take” appears to broadly define. 

The supervisory committees have elaborated other rules which have not been or are no longer codified in the digests or general surveys, or which otherwise are applied infrequently or deal with solidarity action only indirectly. They have appeared in decisions and observations in an ad hoc, isolated fashion and often in the form of non-binding dictum
 rather than as authoritative precedent. As such, the full meaning of these rules has not been clarified, and they cannot readily be relied upon as firm principles of international law on solidarity action.

Thus, for example, paragraph 226 of the 1983 General Survey provides that “restrictions relating to the objectives of a strike and to the methods used should be sufficiently reasonable as not to result in practice in an excessive limitation of the exercise of the right to strike (emphasis added).”
 The CE applied this cautiously worded principle in 1989, in an observation addressed to the United Kingdom.
 However, it has not appeared in subsequent comments, nor does it reappear in the 1994 general survey. A little-used rule codified in paragraph 489 of the 1996 Digest provides: “A ban on strike action not linked to a collective dispute to which the employee or union is a party is contrary to the principles of freedom of association.”
 The CFA recently applied this principle in Case No. 1898, involving Decree 35-96 of the Government of Guatemala, which “categorically prohibits strikes resulting from inter-union sympathy.”

3.4. ILO supervision of standards on solidarity action: the exclusive focus on bans and prohibitions

A review of the supervisory work of the CE and the CFA over the past decade or so, as it relates to the application of principles on worker solidarity action, reveals that their intervention has been limited almost exclusively to cases or countries where legal bans or general prohibitions of solidarity action exist, or where the restrictions imposed are otherwise so burdensome that action is effectively prohibited. The following is a partial summary of this record: CFA Case Nos. 997, 999, 1029: Turkey 1988 (prohibition of sympathy strikes); CFA Case No. 1430: Canada 1988 (legislative ban on secondary boycott clauses in collective agreements); CE Observation: United Kingdom 1989 (legislative amendments make it “virtually impossible” for workers and unions lawfully to engage in any form of boycott activity); CE Observation: Bolivia 1991 (prohibition of general and solidarity strikes under penalty of detention and internal exile); CE Observation: United Kingdom 1991 (definition of ‘trade dispute’ makes it impossible for workers and unions to take effective secondary action); CE Observations: Dominican Republic 1990, 1991 (explicit prohibition of sympathy strikes without qualification); CE Observation: Dominican Republic 1993 (repeal of explicit prohibition of sympathy strikes); CE Observation: United Kingdom 1993 (no immunity for organising ‘secondary’ industrial action other than inducement in the course of peaceful picketing); CE Observation: Paraguay 1994 (repeal of ban on sympathy strikes); CFA Case Nos. 1810, 1830: Turkey 1994-95 (prohibition of solidarity strikes); CE Observation: United Kingdom 1995 (lifting of immunity opens industrial action to be actionable in tort and therefore would constitute “a serious impediment” to the workers' right to carry out sympathy strikes); CFA Case No. 1898: Guatemala 1996 (strikes resulting from inter-union sympathy categorically prohibited); CE Observation: Bolivia 1997 (prohibition of general and solidarity strikes under penalty of detention and internal exile); CFA Case No. 1963: Australia 1998 (ban on request for international solidarity action); CE Observation: Bolivia 1999 (sympathy strikes unlawful and subject to penal sanctions); CE Observation: Swaziland 1998, 2000 (prohibition of sympathy strikes); CE Observation: Australia 2001 (sympathy action “effectively prohibited” under section 170MW of Workplace Relations Act, 1996, which permits bargaining period to be terminated or suspended for a number of reasons, thereby removing protected status of industrial action; industrial action remains unprotected if it involves secondary boycotts (section 170MM); section 45D of the Trade Practices Act, 1974, prohibits a wide range of boycott and sympathy action; section 45D continues to render unlawful a wide range of boycott activity directed against persons who are not the employers of the boycotters).

Such a lop-sided pattern of supervision by the committees carries the risk of reducing their basic, two-pronged standard on sympathy action to its first prong: “A general prohibition of sympathy strikes could lead to abuse.” That is to say, the conspicuous absence of supervisory attention to the many governments that have adopted laws, policies or practices, which do not generally prohibit but nevertheless impose restrictions of the sort described above, can reasonably be seen as amounting to a form of doctrinal acceptance of those restrictions. In that case, the committees’ operating principle becomes one that does not, in fact, protect the ability of workers to seek or extend solidarity action. Their postulate – that the right to strike is not absolute but, rather, may be governed by provisions “laying down conditions for, or restrictions on, the exercise of this fundamental right” – would, in the application of principles on solidarity action, come to mean a right whose exercise may be governed by provisions laying down any conditions or restrictions short of a ban or general prohibition.

Only rarely have the supervisory committees intervened with governments in cases where solidarity action is not prohibited yet is subject to restrictions or to conditions placed on its use. Where they have done so, the committees have left in place inhibitive burdens or very limited protections, in establishing a threshold – albeit a low one – of protected solidarity action for purposes of compliance with Convention No. 87 and its related principles. For example, in 2000 the CFA in Case No. 1891 noted with approval a new law in Romania permitting one-day sympathy strikes in support of demands made by employees in other areas.
 In Case Nos. 1381
 and 1617
 involving Ecuador, the CFA, concerned about the implications for the general right to strike of federations and confederations, found to be incompatible with ILO principles, restrictions under that country’s laws which confine protection for sympathy strikes to those supporting lawful strikes declared within the same province or branch of activity and carried out at enterprise level. The committee found other, procedural conditions justifiable (advance notice to labour authorities; advance declaration on legality of strike; waiting period between declaration and actual commencement of strike, right of employer to dismiss strikers if solidarity strike declared unlawful; compulsory police measures to prevent “agitators” from entering workplace; and right of employer to intervene as party in legal matters bound up with or resulting from solidarity strike).

3.5. ILO supervision of standards on solidarity action: inattention or satisfaction?

Apart from, and perhaps as a result of, the selective manner of their supervision of standards on worker solidarity action, the committees’ attention to the issue as a whole, as an aspect of the question of permissible strike objectives, has been comparatively limited. Over the last twelve years the number of countries ratifying Convention No. 87 has grown by 43, from 97 in 1990 to 140 through April 2002: 1991 (2 countries, 99 total), 1992 (3 countries, total of 102), 1993 (7 countries, total of 109), 1994 (3 countries, total of 112), 1995 (2 countries, 114 total), 1996 (4 countries, 118 total), 1997 (2 countries, 120 total), 1998 (one country, 121 total), 1999 (5 countries, 126 total), 2000 (8 countries, 134 total), 2001 (5 countries, 139 total), 2002 (one country through April, 140 total). During the same period the Committee of Experts addressed comments to the governments of a significant number of ratifying countries on their non-compliance with Convention No. 87: 49 countries were the subject of observations by the CE in 1989, 23 countries in 1990, 68 countries in 1991; 32 countries in 1992; 64 countries in 1993; 27 countries in 1994; 60 countries in 1995; 30 countries in 1996; 71 countries in 1997; 42 countries in 1998; 89 countries in 1999; 43 countries in 2000, and 90 countries in 2001, and 50 in 2002.
 Of these, non-compliance with provisions of the Convention as they relate to solidarity action was an issue in observations addressed by the Committee of Experts to the governments of only nine countries: Australia, Bolivia, Canada, the Dominican Republic, Ecuador, Guatemala, Swaziland, Turkey, and the United Kingdom.

It is unclear whether such inattention to the issue can be better explained simply as a case of jurisprudential neglect or by the fact the committee considers the law and practice in relation to solidarity action of all other countries to be satisfactory. In either case, it stands in contrast to the committee’s seeming recognition of the importance of such action, a recognition reflected, for example, in its 1994 General Survey: in paragraph 168 (“Sympathy strikes, which are recognized as lawful in some countries, are becoming increasingly frequent because of the move towards the concentration of enterprises, the globalization of the economy and the delocalization of work centers”), in paragraph 196 (“Article 5 [of Convention No. 87 on the right to affiliate with international organisations] recognizes the solidarity which unites workers or employers and which is not limited to one enterprise or a specific industry or even the national economy but extends to the whole international economy”), and in paragraph 198 (“International solidarity of workers and employers also requires that their national federations and confederations be able to group together and act freely at the international level”).

3.6. ILO supervision of standards on solidarity action: the lack of conceptual development

Doctrinal development by the ILO supervisory committees on the issue of worker solidarity action has been minimal. In fact, if anything, a retrogression of norms on this question appears to have occurred in recent years; that is, there has been an apparent shift towards a more narrow construction of Convention No. 87 and ILO principles of freedom of association. For example, the CE’s formulation in paragraph 226 of its 1983 General Survey, that “restrictions relating to the objectives of a strike and to the methods used should not result in practice in an excessive limitation of the exercise of the right to strike (emphasis added),” was excluded from the 1994 survey. At the same time a caveat appeared for the first time in the 1994 General Survey by which the CE, in paragraph 168, qualified the enunciation of its basic rule on solidarity action:

“While pointing out that a number of distinctions need to be drawn here (such as an exact definition of the concept of a sympathy strike; a relationship justifying recourse to this type of strike, etc.), the Committee considers that a general prohibition on sympathy strikes could lead to abuse and that workers should be able to take such action, provided the initial strike they are supporting is itself lawful (emphasis added).”

Apart from the obvious contours drawn by the explicit anti-ban clause and the proviso on lawful primary action, the committees have not done a great deal to “draw the distinctions” – to “exactly define” their concept of solidarity action or the “relationship justifying recourse” to sympathy strikes – in construing applicable provisions of Convention No. 87 and of freedom of association principles. They haven’t had to, given the apparent “hands-off” approach to supervision as it relates to the law and practice of the many countries which, to a greater or lesser extent, restrict but don’t generally prohibit worker solidarity action.

Nonetheless, a review of the comments and decisions in cases where the committees have intervened allows one to discern a few of the “distinctions” they have drawn and provides context for the few principles codified in the digests and general surveys that bear directly upon the question of solidarity action. What becomes clear is that, while they are not prepared to tolerate outright prohibitions, the committees contemplate the permissibility of significant restrictions on solidarity action workers “should be able to take,” quite apart from the one resulting from the condition of legality of the primary action, set forth in the explicit proviso of the basic principle.

For example, the issue of worker solidarity action has had particular prominence in the series of comments addressed by the CE to the Government of the United Kingdom between 1989 and 2001, in relation to what the committee recognised, in 1989, as the then Conservative government’s “systematic attempt to restructure industrial relations law in the United Kingdom.” The systematic stripping away of protective immunity for industrial action which these reforms were designed to accomplish has yet to be reversed, and has become an important rallying point for the British labour movement. For instance, in September 2001, Keith Ewing
 and John Hendy
 called for ten reforms of British labour law – the 10 “Rs” – one of which is to “Restore” the right of workers and their unions to take sympathetic industrial action.
 They noted with irony the statement of then Labour employment spokesperson Tony Blair in Parliament eleven years earlier, when the Tories removed the right, that “the abolition of sympathy action is unreasonable, unjustified and way out of line with anything that happens anywhere else.”
 Tonia Novitz and Paul Skidmore note that Prime Minister Tony Blair, in his foreword to Fairness at Work,
 the 1998 White Paper of New Labour policies, wrote that there would be “no going back…The days of strikes without ballots, mass picketing, closed shops and secondary action are over.”

In its 1989 comments, the CE noted:

“Section 17 of the 1980 Act removes protection from ‘secondary action’ in the sense of action directed against an employer who is not directly a party to a given trade dispute. In addition, the definition of ‘trade dispute’ in section 29 of the 1974 Act has been narrowed so as to encompass only disputes between workers and their own employer, rather than disputes between ‘employers and workers’ as was formerly the case.”
 

The committee referred to its principle that “restrictions relating to the objectives of a strike and to the methods used should be sufficiently reasonable as not to result in practice in an excessive limitation of the exercise of the right to strike,” citing paragraph 226 of its 1983 General Survey. It then addressed the issue of secondary boycotts:

“The Committee has never expressed any decided view on the use of boycotts as an exercise of the right to strike. However, it appears to the Committee that where a boycott relates directly to the social and economic interests of the workers involved in either or both of the original dispute and the secondary action, and where the original dispute and the secondary action are not unlawful in themselves, then that boycott should be regarded as a legitimate exercise of the right to strike. This is clearly consistent with the approach the Committee has adopted in relation to ‘sympathy strikes’…(emphasis added)

The author would note, parenthetically, that the formulation in the first paragraph of the excerpt, concerning the use of boycotts, is not as broad as the phraseology makes it appear. In analytical terms, a secondary boycott relating to the social and economic interests of the workers involved in that boycott is necessarily related directly to the interests of those workers. That leaves a principle which recognizes, as a legitimate exercise of the right to strike, secondary action that relates to the interests of the workers involved in the original dispute, but only, however, where it is “directly” related to that dispute, however that term is conceived, and only where action in the original dispute is not unlawful in itself. Nevertheless, this point of doctrinal development, together with the principle codified in paragraph 226 of the 1983 General Survey, are clearly more expansive than the fettered rules enunciated in 1994. The difference can be seen in a comparison of the 1989 observation, which relies upon doctrine from the 1983 survey, with the CE’s 1997 observation, for which it presumably used the 1994 survey as the jurisprudential point of reference.

In its 1997 observation, the CE commented on amendments in the 1992 Trade Union and Labour Relations (Consolidation) Act, once again addressing itself to the question of secondary boycotts: 

“Under section 224 of the Act, there is secondary action in relation to a trade dispute when a person threatens to break a contract of employment or induces another to break a contract of employment and the employer under the contract of employment is not the employer party to the dispute. It would point out in this respect that workers should be able to take industrial action in relation to matters that affect them even though, in certain cases, the direct employer may not be party to the dispute. This could be the case where, for example, the structural organisation of parent, subsidiary or subcontracting companies leads to a situation where the interests of the workers cannot necessarily be resolved with their direct employer, yet the undertaking of industrial action may lead to the resolution of their legitimate claims (emphasis added).”

The guiding example signals an intention to tolerate the setting of narrow parameters of protection, such as those defined by circumstances in which only one company is involved but where the immediate employer lacks authority to resolve the dispute. In this respect the comments appear to represent a clear retreat from the doctrine elaborated in the 1989 observation.

Another recent case that has afforded the committees an opportunity to address the issue of worker solidarity action with particular specificity is that involving the Government of Australia. In 1998, a complaint was lodged against that government by and on behalf of the Maritime Union of Australia (MUA) and the International Transport Workers’ Federation (ITF), in response to its role in an anti-union offensive that targeted the MUA and its dockworker members employed by the Patrick Company, a major stevedoring enterprise.
 

In dealing with the international aspects of the solidarity action involved, the committee did not enunciate principles on the question itself but, instead, chose to closely tailor its discussion to the allegations, which narrowly framed the question in terms of a violation of existing principles on the right of national unions to affiliate with international trade union organisations. In rejecting a legal ban on the MUA’s appeal to the ITF for international solidarity, the CFA relied in part upon affiliation principles codified in paragraphs 631 and 635 of its 1996 Digest and derived from Article 5 of Convention No. 87. Paragraph 635 of the Digest provides:

“The right to affiliate with international organizations of workers implies the right, for the representatives of national trade unions, to maintain contact with the international trade union organizations with which they are affiliated, to participate in the activities of these organizations and to benefit from the services and advantages which their membership offers.”

Paragraph 631 provides:

“The granting of advantages resulting from the international affiliation must, however, not conflict with the law, it being understood that the law should not be such as to render any such affiliation meaningless.” 

To relegate principles of international solidarity action to the framework of those on trade union affiliation operates to exclude many workers from the scope of their application and leaves important questions unanswered. For example, the committees require that “advantages resulting from the international affiliation not conflict with the law, provided that the law does render any such affiliation meaningless.” The narrow proviso of this rule would appear to render it powerless to shield solidarity action from legal restrictions and prohibitions in many cases, given that few international trade union organisations have made it their primary function to mobilise and coordinate international solidarity strikes and boycotts on behalf of their national affiliates. The law need not, consistent with this principle, ensure that affiliation is meaningful, only that it is not meaningless.

Moreover, where would such principles leave local or independent trade unions or more or less formalised collectivities of workers or worker alliances or coalitions? Where would it leave workers who may belong to a national-level union, but not one affiliated with an international trade union organisation having consultative status with the ILO, or who are affiliated but in a given situation decide to pursue a solidarity strategy involving direct, lateral contacts and co-ordination with trade unions or independent groups of workers or trade union activists not affiliated with an international trade union organisation, or not affiliated with the same international organisation? 

Complaints presented by such organisations to vindicate their rights would likely not even be accepted by the CFA, given its procedural rules relating to the “receivability” of complaints, which, in their operation, impose further substantive limits on protection of solidarity action. Thus, under paragraph 80 of the ILO Handbook of procedures relating to international labour Conventions and Recommendations,
 the CFA does not consider a complaint to be “receivable” unless it comes from an “organisation” of workers, defined as a national organisation directly interested in the matter, an international organisation of workers that has consultative status with the ILO,
 or another international organisation of workers, where the allegations relate to matters directly affecting its affiliated organizations.

3.7. Other sources of international law on solidarity action

Apart from the rights derived from provisions of ILO Convention No. 87 and ILO principles of freedom of association, there exists under international law some recognition of strike action in general; however, there is no explicit protection for strikes having objectives of national or international solidarity. Thus, the right to strike is recognised in Article 8 of the International Covenant on Economic, Social and Cultural Rights of 1966. At the regional level, the European Social Charter of 1961 (Article 6) recognises the right to strike in the case of a conflict of interest, subject to any commitments that might arise out of collective agreements. The right is also recognised in the Inter-American Charter of Social Guarantees of 1948 (Article 27). 

In the European Union, fruitless attempts were made in 2000 to incorporate into the text of the draft EU Charter of Fundamental Rights transnational rights of association for workers and their trade unions, including cross-border sympathy strikes. The draft Charter arose out of a decision of the European Council at its 1999 Cologne summit to draw up a statute on basic rights as an opportunity to consolidate and extend the achievements of the Treaty of Amsterdam in 1997. A draft of the Charter was prepared through a process of public consultations during 2000, and taken up at the EU summit meeting in Nice in December 2000. The Nice summit saw the joint proclamation of the Charter by the Council, the European Commission and the European Parliament. However, the text was not incorporated into the Treaty on European Union, and the issue was put off for discussion during the Swedish and possibly the Belgian Presidencies in 2001.

The final text of the Charter, as it relates to industrial action, simply restates rights already embodied in other instruments. Thus, Article 28 (Right of collective bargaining and action) states:

“Workers and employers, or their respective organisations, have, in accordance with Community law and national laws and practices, the right to negotiate and conclude collective agreements at the appropriate levels and, in cases of conflicts of interest, to take collective action to defend their interests, including strike action.”

A clarifying explanation of this provision of the Charter states as follows:

“This Article appears in the revised European Social Charter (Article 21) and in the Community Charter on the rights of workers (points 17 and 18). It applies under the conditions laid down by Community law and by national laws. The reference to appropriate levels refers to the levels laid down by Community law or by national laws and practices, which might include the European level when Community legislation so provides.”

However, there is, in fact, no Community law that protects international solidarity action; thus, the Charter in effect grounds the right to strike in ‘national laws and practices.’ Given the significant restrictions under national law in many EU countries (outlined in Chapter Two), the Charter locks the European trade union movement into a position of institutionalised weakness vis-à-vis increasingly mobile employers, whose rights are enshrined in a formidable apparatus of European-level jurisprudence.

During the drafting process the following amendments to the text were proposed – and rejected – to protect the right of workers to strike across frontiers in solidarity with other workers.

In June 2000 a statement of demands for changes in the Treaty was submitted by three trade union organisations (LO, TCO and SACO) in Sweden.
 Among the demands were for recognition of the right to take cross-border industrial action:

“The workers of Europe should be permitted to co-operate with each other, for example by being allowed to take trade union sympathy action across national borders…The freedom of movement of goods, services, capital and labour within the Union must be complemented by a fifth freedom, the freedom of workers to defend their interests by means of trade union activities…The right of the trade unions in the EU countries to take sympathy action to support workers in other countries must therefore be extended, and this must become a real possibility. The Member States must be obliged to guarantee the right to take trade union sympathy action both nationally and internationally (emphasis added).”

In July 2000, Dr Sylvia-Yvonne Kaufmann, a member of the European Parliament, submitted the following proposed amendment to the article on rights of collective bargaining and action:

1. Employers and workers have the right to negotiate and conclude collective agreements

(23 words deleted) under the conditions laid down by national legislation and practice.

2. Workers and their trade unions have at national, transnational and Union level, an unlimited right of association, a right to engage in collective bargaining and solidarity action, to strike and to take other collective action.

3. Agreements to restrict or impede workers’ right to freedom of assembly and association are invalid. Lock-outs are prohibited (emphasis added).
 

Kaufmann explained the rationale for her submission: “The right of collective bargaining and action as contained in the Charter should not fall behind that in the ILO Conventions. In particular, the ILO Conventions stipulate that all attempts to undermine this right and by various acts prevent workers from enjoying it are invalid (ILO Convention No 98, Articles 1 and 2). Furthermore, the means by which workers can enforce their economic and social interests, such as solidarity action, strikes and other collective action, should be mentioned. The International Covenant on Economic, Social and Cultural Rights explicitly lays down the right to strike in Article 8(1)(d).”

In August 2000, the Working Group of the Platform of European Social NGOs proposed the following amendments to the clause on the right of collective bargaining and action:

“Employers and workers have the right to negotiate and conclude collective agreements, including at European Union level and to take collective action, in cases of conflicts of interest, to defend their economic and social interests, including at European Union level. [words deleted] The right to take collective action includes the right to strike and to organise sympathy strikes, including at European level.”

In September 2000 the European Trade Union Confederation and the Platform of European Social NGOs submitted a contribution in the form of comments and a working paper. They pointed out that proposed articles on workers’ rights to information and consultation and on the right of collective bargaining and action were deficient, as they failed to include, among others, the following trade union rights:

“national and transnational rights of association, collective bargaining, trade union action including cross-border sympathy action and the right to strike; or national and transnational rights of workers in enterprises to information and consultation and participation, prior to decision-making.”

There have been a number of interesting developments in recent years involving trade union networking and alliance-building aimed at cross-border organising, as well as strategies for cross-border coordination of collective bargaining and the negotiation of framework agreements with multinational corporations. These activities raise questions of international law to the extent their ultimate objective involves the negotiation of binding international agreements or internationally coordinated agreements. As Morgenstern points out, “an ‘international’ collective agreement, in the sense of one between parties of different nationalities, raises above all the question of the law governing its conclusion and its application.”
 These important developments and the legal issues to which they give rise warrant a separate study and are beyond the scope of the present discussion.

CHAPTER FOUR

How should international worker solidarity action be protected?

Bob Hepple has observed that, “transnational industrial action, described…as ‘a countervail​ing power to management in the multinational enterprise,’ has been a rarity.”
  He points out that this is due, in part, to the inability of national governments to legally protect it due to pressures of globalisation and the free reign enjoyed by global corporations: “These developments have put national labour laws under irresistible pressures…The dilemma which globalisation poses for [national] labour law is that the more comprehensive and effective legislation or collective bargaining is, the more likely it is that MNCs will wish to relocate.” 

The implication of these insights is that strong international standards are needed to help ensure that workers and their unions in any country can effectively take industrial action in support of those in any other. It is the ILO that is uniquely positioned to elaborate such standards, and in doing so to help relieve the pressures exerted by global capital on protective legislation at the national level. As Gernigon, Odero and Guido explain, the ILO supervisory committees, through their body of case law, “establish valuable points of reference to the international community. [They] exercise a considerable, positive influence…on the way in which national legislation evolves regarding the right to strike and…on guiding or correcting national decisions on specific cases concerning the exercise of this right.”

4.1. New principles: According broad, expansive protection for solidarity action

Using the phraseology of existing ILO standards as the point of departure, the following series of reformulations represents one view of what international legal principles governing worker solidarity action might look like as a body of doctrine developed as a genuine expression, in legal terms, of the organic needs and interests of the labour movement.

A basic principle would be calibrated at a high level of protection and based on the underlying notion that sympathy strikes and boycotts are entitled to strict protection:

Restrictions on sympathy strikes and secondary boycotts, including international action, could lead to abuse, and workers should be able to take such action without limitation.

Workers should not, as they often do now, have to embark upon necessary but legally unprotected or prohibited solidarity action, and then to negotiate their way out trouble as part of a settlement agreement, or otherwise to rely for their ability to carry out solidarity action upon the existence of chance circumstances that would permit them lawfully to engage in sympathy strikes or boycotts for other, independent reasons.

The adoption of a series of corollary principles would ensure that the basic principle is meaningful and can be given full effect. These would squarely address such ancillary issues as the legality of the primary dispute; the connection with the primary dispute; and the impact on commercial contracts and on provisions of collective labour agreements such as an industrial peace obligation or no-strike clause.

Several of these rules could be derived from the committees’ one-time or little-used statements of authority, enunciated in past decisions and observations, and then invigorated through minor modifications in phraseology together with an expansive application based on their plain meaning. For example, as noted in Chapter Three, the CE has previously codified, but since abandoned, a principle according to which “restrictions relating to the objectives of a strike and to the methods used should be sufficiently reasonable as not to result in practice in an excessive limitation of the exercise of the right to strike.”
 This principle could be resurrected and fortified by deleting the equivocal phraseology:

Restrictions, if any, relating to solidarity objectives of a strike should not result in practice in a limitation on the exercise of the right to strike.

In its 1989 and 1991 observations addressed to the United Kingdom, the CE touched upon the question of international solidarity, in the framework of its comments on changes in the definition of “trade dispute” under chapter 29 of the Trade Union and Labour Relations Act 1974. The CE noted with disapproval that, under the amendments, workers taking action in the United Kingdom in furtherance of a trade dispute occurring outside the country could now be protected only if they were “likely to be affected” by the outcome of the dispute, and only as to matters specifically enumerated under United Kingdom law. According to the CE, “this means that there would be no protection for industrial action which was intended to protect or to improve the terms and conditions of employment of workers outside the United Kingdom…(emphasis added).” In its 1991 observation on the same issue, the CE once again considered there to be “very little scope for industrial action in the United Kingdom in support of workers outside that country (emphasis added).” A plain reading of these comments suggests, by negative inference, that there is scope under Convention No. 87 to enunciate an explicit principle on international solidarity, one perhaps phrased as follows: 

Industrial action intended to protect or to improve the terms and conditions of employment of, or otherwise to support, any workers outside the country where the action is taken should be protected and given broad scope, regardless of the effect the outcome of the dispute has or is likely to have on the workers taking such action.

4.2. New principles: The question of the legality of the action being supported

The ability of workers to seek or carry out forms of solidarity action should not be dependent upon a determination of the legality of the action they support, whether under the law or practice of the country of the primary action or that of the solidarity action. 

In the first place, laws on strike action in general (an issues not addressed in this paper) are fraught with restrictions, so tying the legitimacy of a solidarity strike to the legality of the primary strike being supported imposes built-in constraints at the very outset. Moreover, given the slow pace of proceedings in most legal systems where final determinations of legality are required, workers needing to “strike when the iron is hot” would often be forced to take action at their peril, making their own judgments prospectively about legal outcomes and risking subsequent fines and penalties where the supported action was later adjudicated to be unlawful. In many cases, they would otherwise not be able to take action at all, where court injunctions were sought and obtained by employers.

Situations also arise where the supported action is lawful in the country where it occurs but would not be in the country of the solidarity strikers, or vice versa. As Pankert has pointed out, this “could result in disputes being resolved in a manner incompatible with the general principles of national legislation. Suppose that the primary action took place in a country where industrial disputes are virtually prohibited and that the solidarity action was consequently held to be unlawful, whereas it would have been manifestly lawful if the primary dispute had taken place on the national territory. In such a case, would not the prohibition of the solidarity action infringe the fundamental rights guaranteed by national legislation?”

Conversely, determining legality by reference to the law of the country of the sympathy action can unjustifiably restrict it, as in situations where stronger protections exist in the country of the primary dispute, whether under provisions of the law (or collective agreement) itself or because of differences in the way the law is applied or sanctions imposed.

In other cases the primary action may be technically unlawful in the country where it occurs, and yet in practice not be actionable. This occurred in 1978, when members of the Swedish metalworkers’ union undertook industrial action in solidarity with workers in a primary dispute at a Volvo plant in Belgium. The action by the Belgian workers involved a breach of their collective agreement and was technically unlawful; however, it could not be sanctioned since, under Belgian law, trade unions do not have a corporate personality and therefore may not be sued. The Swedish Labour Court considered that the sanctions imposed on the Swedish solidarity strikers would be disproportionate to those faced by the Belgian workers they were supporting, and therefore held the sympathy action to be lawful.

Given the complications for workers arising as a result of the imposition of a condition of legality of the primary action, it is better simply to free solidarity action from the constraints of the entire equation, than to have to build awkward qualifications into rules about the choice of law, which in their application require time-consuming analyses of often complex and unfamiliar laws and legal traditions of different countries.

4.3. The critical connection with the primary dispute: The common, and overriding, interest of workers as workers

Legal and policy decision-makers in most countries use artificial and narrowly drawn concepts to require a connection between worker solidarity action and the primary dispute, as a condition for imparting legal protection to that action. The required connection is typically defined as a direct or immediate interest shared in common by the workers involved, or alternatively the involvement of a common employer, or of a non-neutral secondary employer or employer “ally.” These rules all operate to strengthen the position of the primary employer and to weaken the power of its employees. As explained in a recent study of prohibitions on solidarity action under United States law:

“A secondary company that continues doing business like selling or purchasing goods and services from a primary firm involved in a labor dispute is helping that primary firm to prevail in the dispute with its workers. However, primary firm workers involved in a labor dispute are not permitted correspondingly to seek help from workers at the secondary company. Moreover, workers at the secondary company may not take action of their own volition to help workers in the primary dispute.”

This issue would be addressed by a principle, such as the following, which conforms to the fact that every struggle by workers anywhere has a direct and immediate bearing upon the interests of workers everywhere, given that they are members of the same economic class within the same global economic system (one or two countries excepted, of course):

Where the existence of a connection or relationship between worker solidarity action and the primary dispute is to be considered at all, the one arising from the fact that action is being taken by workers in support of other workers should always be paramount.

In its 1989 observation addressed to the government of the United Kingdom, the CE articulated a favorable though non-authoritative opinion on secondary boycotts: “The Committee has never expressed any decided view on the use of boycotts as an exercise of the right to strike. However, it appears to the Committee that where a boycott relates directly to the social and economic interests of the workers involved in either or both of the original dispute and the secondary action, and where the original dispute and the secondary action are not unlawful in themselves, then that boycott should be regarded as a legitimate exercise of the right to strike. This is clearly consistent with the approach the Committee has adopted in relation to ‘sympathy strikes.’

A “decided view” on secondary boycotts could be expressed by reviving this formulation, with modifications intended to both simplify and broaden the scope of its protection:

Where a secondary boycott relates to the interests of the workers involved in either or both of the original dispute and the secondary action, and where those interests are identified by the workers themselves, then that boycott should be regarded as a legitimate exercise of the right to strike.
4.4. Perspectives on the connection between solidarity action and the primary dispute

Rules that broadly protect workers’ ability to undertake secondary strikes and boycotts as a legitimate form of solidarity have, at one time or another, found expression in national labour laws. In the United Kingdom, for example, the broad definition of “trade dispute” in the 1906 Act clearly made sympathetic strikes lawful, subject to limitations placed on strike action in general.
 The 1906 Act linked immunities from civil or criminal conspiracy to acts done “in contemplation or furtherance of a trade dispute,” defining dispute as one between employers and workers connected with the employment or the conditions of labour “of any person.”
 Thus, as stated by Citrine: “Where there is a trade dispute between an employer and his own workmen, the fact that other workmen, who have no quarrel with their own employers and no direct quarrel with any other employer, join in the dispute in sympathy, does not alter its character, and they, too, will be entitled to the protection of the Act.”
 To use Otto Kahn-Freund’s example, a strike by the printers in sympathy with a wage demand in the coal mining industry is connected with the terms of the employment of “any person” – any coal miner in this case.
 

Kahn-Freund, writing in 1972, discussed the problems that arise when laws arbitrarily penalise worker action according to the effect it has or may have on the commercial relationships among the companies involved – that is, where “the gist of liability is the breach of a contract between the employer who is the party to the dispute and an ‘external’ party.”
 His analysis focused on the Industrial Relations Act of 1971 in the United Kingdom, which, like the Taft-Hartley Act in the United States, sought to curtail secondary action against neutral or “extraneous” employers: that is, action against an employer who is not a party to the original dispute, but who has contractual relations with that party, e.g., its supplier, customer, or subcontractor.
 As Kahn-Freund explained, a central problem lies in determining whether a company is really an external party. Presumably, one “who has taken any step in material support of a party to the dispute, e.g., after the beginning of the dispute a party undertakes to supply spare parts in substitution for those normally produced by the workers on strike” is not an extraneous party:
 

“However, if this undertaking was given before the dispute began, that party is an ‘external’ party and any attempt to stop the supplies is an unfair industrial practice, even for a registered union.
 If the employer has taken the simple precaution of securing alternative supplies a day or two before the ‘beginning’ of the dispute, the union is paralysed. Moreover, the ‘extraneous’ party may, in fact, be the employer itself in disguise. An employer ‘associated’ with the party to the dispute, that is, a parent or subsidiary or sister company of that party can be an ‘extraneous party,’
 and to prevent it from performing a contract with the party to the dispute is an unfair industrial practice – the veil of incorporation, it seems, cannot be lifted so as to identify the real employer. A careful employer can make strikes virtually impossible by splitting itself into any number of parent, subsidiary and sister companies…Under the guise of prohibiting secondary action the [1971 Act] has put shackles on primary action. The dice are heavily loaded against the unions now, and the freedom to strike has become precarious.”

More recently, Tonia Novitz and Paul Skidmore have made the same point in discussing the effect of an amendment to section 244 of the 1992 Trade Union and Labour Relations (Consolidation) Act:

“Moreover, some UK employers have responded to this legislative development by artificially dividing their workforce, creating ostensibly separate ‘buffer companies’. In Dimbleby & Sons Ltd. v. NUJ, the House of Lords refused to pierce an artificial corporate veil, with the result that workers could no longer take action in solidarity with one another, even though they had previously been employed within a single enterprise.”

Bob Hepple has explained that, while bans on secondary action purport to address the harm to neutral bystanders in labour disputes, they in fact operate to protect the primary employer, by intervening to curtail the action of workers who, as a logical – and natural – extension of strike action against one company, apply pressure on that company’s customers, suppliers, and subcontractors:

“If the true purpose of prohibiting secondary boycotts was to safeguard secondary employers, then one would be bound to ask why other employers unconnected with a dispute were not afforded protection as well. Almost every major dispute will cause loss to bystanders; for example, a coal distributor may go bankrupt because of a strike by coalminers. Such economic losses far outweigh the losses caused to neutrals through secondary boycotts. This shows that the real crux of legal liability in these cases is that attempt to ‘commit’ a neutral to take sides in a dispute.”

Globalisation, of course, has led to a proliferation of outsourcing, “networks of interlocking supply contracts and associated companies,”
 and other corporate practices designed to subdivide business operations and segregate processes of production. While these practices have been adopted primarily for economic reasons, as a way to minimise labour costs, they dovetail nicely with laws that confine the scope of protected worker actions to those which target immediate or “allied,” or “non-neutral,” employers. The ability of corporations to use the same devices to evade the pressure of strike action and subvert the exercise of worker rights offers an added impetus and is, in some cases, likely to be the principal motivation. 

Dan Gallin, in discussing the growth of the “informal sector” since the 1980s, which has resulted, in part, from the way that transnational capital has decentralised and subcontracted the production process, underlines the need for an organising response by the labour movement, part of which must entail a change in the laws that furnish one of the incentives for these corporate practices:

“By cutting down on the hard core of permanent full-time workers, by decentralizing and by subcontracting all but the indispensable core activities, by relying wherever possible on unstable forms of labour (casual, part-time, seasonal, on call, etc.), management reduces its labour costs through the deregulation of the labour market…The deregulation of the labour market is also a strategy for eliminating the trade union movement. Sub-contracting is a well-traveled road to evading legal responsibilities and obligations…The deconstruction of the formal sector through outsourcing and subcontracting is a long-term trend which cannot be reversed unless we can change the cost/benefit calculations of companies when it comes to their employment policies. In practice, this means organizing the global labour market to an extent where companies – and governments at their service – no longer have either the power or the incentive to create and maintain inequalities.”

4.5. New principles: Shielding solidarity action from its impact on commercial contracts and from the constraints of collective labour agreements

For international solidarity action to be meaningful in practice, workers need to be protected from liability where the effect of their action is to interfere with commercial contractual relations that may exist between the company involved in the principal conflict and those targeted by the sympathy action. A separate principle to address this problem is called for and could be formulated as follows:

Workers who take solidarity action should be shielded from liability for the effect of such action on any commercial or contractual relations among or between the companies involved, and irrespective of any company’s position in relation to the primary dispute; such relations should always be subordinated to those which arise among the workers involved by virtue of the solidarity action being taken.

Protection for workers is also needed in countries where the legitimacy of industrial action is closely bound up with collective bargaining mechanisms. Workers whose objective is to support other workers involved in a conflict, or to seek support in their own, should not be hampered because their action contravenes an industrial peace obligation or a no-strike clause in their own collective agreement. In many countries, for example, an infringement occurs where the object or effect of support for other workers in a dispute is to benefit the sympathy strikers themselves, through an outcome that favourably alters the terms or the operation of the collective agreement between the sympathy strikers and their own employer. The following principle would be intended to shield workers from this sort of contractual hindrance:

Solidarity action should not be restricted by the operation of an industrial peace obligation or no-strike agreement, or by other provisions of law or collective agreements; it should not be restricted even where an effect of the action is to bring about new benefits or concessions in relation to an existing collective agreement. At the same time, voluntary agreements, including those stipulated by collective agreement, which operate to protect or facilitate the ability of workers to engage in sympathy strikes or other solidarity action, should be recognised under law.

The intent here is to obligate national governments to intervene in the parties’ “freedom of contract” both to prohibit restrictions on solidarity action in collective agreements, and to legitimize contractual protections of such action. Presently, the converse is the case under the laws of some countries. Strong and clear principles, which render null and void no-strike clauses or statutory peace obligations to the extent they operate to prohibit solidarity action, would help to prevent the occurrence of disputes arising out of differing interpretations of such provisions and to preempt legislation intended to nullify contractual protections of such action, justified, perhaps, by the belief that Convention No. 87 does not encompass the right to conduct and engage in secondary boycott activities. This was the situation, for example, of the British Columbia Legislature and Bill 19/1987 in CFA case No. 1430.
 It is worth noting that the CE has, in paragraph 166 of its 1994 general survey, already adopted a principle that exempts from the operation of strike bans in collective agreements, protest strikes against social and economic policies of government.

4.6. Summary of proposed principles of international law on solidarity action

The following is a summary of model principles on worker solidarity action, distilled from the foregoing discussion:

· Restrictions on sympathy strikes and secondary boycotts, including international action, could lead to abuse, and workers should be able to take such action without limitation.

· Restrictions, if any, relating to solidarity objectives of a strike should not result in practice in a limitation on the exercise of the right to strike.

· Industrial action intended to protect or to improve the terms and conditions of employment of, or otherwise to support, any workers involved in a dispute outside the country where the action is taken should be protected and given broad scope, regardless of the effect the outcome of the dispute has or is likely to 

· The ability of workers to seek or carry out forms of solidarity action should not be dependent upon a determination of the legality of the action they support, whether under the law or practice of the country of the primary action or that of the solidarity action.

· Where the existence of a connection or relationship between worker solidarity action and the primary dispute is to be considered at all, the one arising from the fact that action is being taken by workers in support of other workers should always be paramount.

· Where a secondary boycott relates to the interests of the workers involved in either or both of the original dispute and the secondary action, and where those interests are identified by the workers themselves, then that boycott should be regarded as a legitimate exercise of the right to strike.

· Workers who take solidarity action should be shielded from liability for the effect of such action on any commercial or contractual relations among or between the companies involved, and irrespective of any company’s position in relation to the primary dispute; such relations should always be subordinated to those which arise among the workers involved by virtue of the solidarity action being taken.

· Solidarity action should not be restricted by the operation of an industrial peace obligation or no-strike agreement, or by other provisions of law or collective agreements; it should not be restricted even where an effect of the action is to bring about new benefits or concessions in relation to an existing collective agreement.

· Voluntary agreements, including those stipulated by collective agreement, that operate to protect or facilitate the ability of workers to engage in sympathy strikes or other solidarity action, should be recognised under law.

As discussed earlier, it is the author’s view that principles of international law on solidarity action are needed which protect the ability of workers to make their own decisions about where their interests lie, and which give full effect to those judgments as they find expression in the form of solidarity strategies. At present, rules of national law draw artificial boundaries for protected sympathy action, defined, for example, by the involvement of a common or “non-neutral” employer, or of a common trade union organisation or a common trade union affiliation, or by an immediate interest in the outcome of the primary dispute. Yet, as Richard Hyman has pointed out:

“Without differentiation, there would be no need for solidarity. Solidarity is a project to reconcile differences of situation and of interest, to offer support and assistance to the claims of groups and individuals irrespective of immediate advantage in respect of one’s own circumstances. Solidarity became a slogan of labour movements precisely because the working class was not a homogeneous unity, because divisive sectionalism was an ever-present possibility, and because painful experience showed that isolated and often competitive struggles by fragmented groups were more often than not mutually defeating.”

4.7. Other models to consider in the elaboration of international principles on solidarity action

While certain legislative enactments and decisions of courts and tribunals, past or present, can serve as good benchmarks for elaborating international principles on solidarity action, important model rules have also been drawn up in the framework of party platforms, trade union policies, and labour law treatises. These proposals serve to point up the deficiencies of many laws, and they merit attention as points of reference in shaping the contours of an international jurisprudence on worker solidarity action.

For example, as a contribution to the Millenium Project of the International Centre for Trade Union Rights, Professor Keith Ewing has recently proposed a new international code on freedom of association, which “at a minimum, should include…the right of trade unions and workers to take strike or other industrial action in support of other trade unions and workers in dispute with an employer.”
 The proposed code further prescribes the right of international trade union federations to negotiate labour standards agreements with multinational companies and to organise industrial action against them, ensuring the right of workers to take part in such action.

In 1975, the International Confederation of Free Trade Unions formulated a series of principles under which the right to undertake international sympathy trade union actions would be clearly and unequivocally defined by legislation.
 Specifically, the ICFTU proposed that: 

1) trade unions that do not have the right to take sympathy measures in favor of workers in a subsidiary of a multinational company should be given such a right; 2) the question of the legality of the foreign conflict should be judged on the basis of the law of the country where the sym​pathy measures are taken; 3) even if a primary conflict is not undertaken abroad, but would be legal according to the law of the country in question, it should be possible to undertake sympathy measures in any country in favor of employees abroad in case of infringement of trade union or human rights; and 4) in countries where boycotting is not authorised, the legislation should be changed and provisions made to legalise it.
CHAPTER FIVE

building and strengthening trade union capacities for solidarity action

As discussed below, trade union leaders and members, both within the hierarchy and at the level of the shop floor, continue to lack the capacity to use or participate in international solidarity, or to do so effectively; yet this has become an essential element of strategies for organising unorganised workers and pursuing broader trade union objectives. They also lack the resources to incorporate the issue of international solidarity into their training and education programmes and are thus increasingly hampered in their ability to advance their trade union agendas.

5.1. On recognition of the need for technical and material resources

Recognition of the critical need for technical and material assistance in building the capacity of trade unions to participate in international solidarity has found expression in policy discussions among workers and trade union leaders at all levels of the labour movement and has become an important item on the trade union research agenda. The following discussion focuses on recent policy statements of several international trade union organisations, as an illustration of the priority this issue is being given within the trade union movement.

The problem was squarely addressed in Global Solidarity Activities, a 1997 policy paper of the International Union of Food, Agricultural, Hotel, Restaurant, Catering, Tobacco and Allied Workers’ Associations (IUF). The paper includes a discussion of the importance of resources, financial and otherwise, and trade union development as keys to strengthening capacities for organising and for political action, capacities which, in turn, are needed to successfully advance a global organising and bargaining agenda aimed, in the long run, at winning the contest of power with transnational corporations (TNCs):


“Developing a global organizing capacity means developing an international structure capable of meeting any and all TNCs at their own level on the basis of equal strength. For the IUF to achieve this capacity involves solving two problems: (1) the perception by affiliated organizations of the role of the International in the context of globalization; (2) the problem of resources…In this respect, it is the responsibility of the governing bodies of the International to give clear guidelines to the affiliated organizations on the basis of a generally understandable analysis of the implications of globalization…In addition, a practical follow-up might include extending the existing IUF trade union development program to target education and understanding of international issues in the industrialized countries…The lack of resources means we must strengthen the cooperation with other ITSs, including seeking means of conducting certain activities (in particular organizing and trade union development) in common…We might also consider how to extend resources by seeking contributions from affiliates in a form other than financial. This might include affiliates adopting more responsibility for areas of activity and acting as extension of the IUF secretariats (as we presently do for coordination work in particular transnational companies).”

In its 1998 policy document, Mobilising solidarity,
 the International Transport Workers’ Federation (ITF) explains that international solidarity can play a critical role in labour conflicts, but its effective use by trade unions and their rank and file members presupposes a substantial commitment of technical and material resources to develop capabilities in this area. The process of capacity building involves strengthening the structures, systems, and methods for handling international solidarity issues at every level within affiliated unions, and the ITF discusses the needs in several specific areas. These include: 1) education programmes and activities that include modules on international action and give priority to techniques for international solidarity action; 2) training programmes for key trade union officials on international questions including periods of placement with local union organisations in other countries and outside funding to enable participation by unions from developing countries; 3) establishing networks of workplace-based “contacts” and coordinators – who are properly trained and equipped – in order to bypass hierarchical and time-consuming communication procedures in urgent situations and to take full advantage of the high-speed information flows permitted by the internet and world-wide web; 4) language training for officials, shop stewards, and rank and file members as part of trade union education programmes, to overcome one of the principal barriers to effective international solidarity; 5) training on modern, professional campaign techniques and methods, incorporated into trade union education programmes and materials, as well as mobilising financial resources for solidarity campaigns; and 6) working with donor organisations to assist unions in their efforts to organise unorganised workers, since international solidarity presupposes a well organised workforce comprised of union members who are ready and willing to take solidarity action when the need arises.

The ITF discusses how the effective use of communication technologies for international solidarity requires both lateral rank-and-file networking and direct channels from shop floor to international headquarters, allowing workers, particularly in urgent situations, to bypass normal hierarchical procedures. It points out that the bulk of material produced and circulated by international trade union organisations does not filter down to members of affiliates, and yet, “an increasing number of rank and file members, shop stewards, etc. are beginning to take an interest in the global economy and international solidarity.”
 Indeed, workers are increasingly faced with situations calling for immediate action to mobilise solidarity, and their ability to do so effectively will require a “flattening of the pyramid” of traditional communication channels within international trade union organisations.
 It is noted, parenthetically, that the ITF qualifies its advocacy of a “flattened pyramid” structure, stating that, while this is a key objective, “care has to be taken to maintain effective political control by the democratically accountable officers of the union…the communications [must] take place within a clearly established framework of political decision making, reporting and accountability.”
 Once again, the ITF emphasises that establishing such solidarity networks will require technical and material assistance, since it would involve a “heavy practical workload of identifying and training the individuals and equipping them with the necessary communications means (computers, internet connections, etc.) (emphasis added).” 

The International Federation of Chemical, Energy, Mine and General Workers Unions (ICEM), in policy documents discussed at its second world congress in November 1999,
 also discusses the critical role of trade union development programmes in the promotion of worker solidarity action:

“Solidarity looks for the common interests of workers in both the richer countries and the poorer countries, so that workers in both situations can gain something when faced by a common adversary. But this requires both groups of workers to be organised, and to somehow be in contact, although they are far away from one another. It is the ICEM’s task to make this complicated activity happen…Before workers can campaign together they must have the capacity to do so. For this reason much of ICEM’s “Trade Union Development” work must be aimed at union-building (emphasis added).”

Global solidarity was the central theme of the 8th World Congress of the International Textile, Garment and Leather Federation (ITGLWF), held in Norrköping, Sweden in June 2000.
 Among the key issues on the agenda were organising and bargaining across national borders and deciding what structures would be needed to promote global solidarity in a global industry. In one of its conference documents, the ITGLWF discussed the critical need to build trade union capacities for meeting the new challenges of global solidarity as an essential aspect of trade union organising:

“At present many unions are unable to deal with the ramifications of globalisation, which has transformed the nature of trade union activity both at national and international level. Corporate power has increased dramatically, and the flexibility afforded by globalisation has severely weakened the bargaining power of workers. Overcoming these obstacles will require considerable changes on the part of the labour movement to improve coordination and activity in the field of international solidarity and organising (emphasis added).

In its Trade Union Guide to Globalisation,
 the International Confederation of Free Trade Unions (ICFTU) discusses the implications of worker education and training programmes for international solidarity action:

“The essence of solidarity is requesting and providing assistance. These acts are rarely as simple as they sound. The amount and quality of help offered is influenced by how it was requested. For trade unions, requesting and showing international solidarity involves many of the same principles that apply nationally, but there are also some important differences…One important difference is really only a matter of degree. It is easy to overestimate the understanding that trade unionists in other countries may have of any situation. Trade unionists often think that things must work about the same way in other countries as they do at home. One should not assume that trade unions in other countries will understand every system of industrial relations or the labour practices in another country. Lack of understanding by others of specific, relevant features of laws or practices can limit the effectiveness of solidarity. In showing solidarity, foreign trade union organisations may need to answer questions about industrial relations and labour practices in the country concerned. Such questions could arise, for example, in meetings with the company concerned, its overseas partners, government officials or the media.” 

Eric Lee points to the growing recognition by trade unions of the need to overcome practical obstacles to realising the full potential of Internet tools such as e-mail, online databases, discussion groups, and electronic publishing, to build and mobilise worker solidarity and to commit the necessary resources to do so. One of the continued obstacles identified by Lee involves the lack training of, and support for, workers in the use of computer technology:

“The lack of support and training has been noted by labournet pioneers everywhere. Everyone who has taught anyone how to use email or the Web understands just how big a problem this is. But two developments are solving the problem for us. One is that software is getting much easier to use all the time. The other is the emphasis placed by trade unions and their allies on training. We can see this clearly in Canada’s Solinet (Solidarity Network)
 and South Africa’s SANGONeT (South African Non-Governmental Organisations Network),
 but perhaps the best example of a solution in practice is Britain’s Labour Telematics Centre,
 (emphasis added).”

The practical importance of technical co-operation assistance can also be seen in relation to the critical need for trade union leaders and members to have a correct understanding of applicable legal rules in making informed decisions about solidarity action. Robert Welch discussed the implications of this problem for trade union action, in reporting on the results of a 1987 research survey of trade union lay representatives in the United Kingdom.
 As Welch explained:

“The main purpose behind the research was to test the prognosis that the complexities of the current legal controls [in the United Kingdom] on the taking of industrial action created uncertainties and misunderstandings ‘on the shop floor’ which can affect the way an industrial dispute is conducted. This is of practical importance as it is possible that rank and file trade unionists may unwittingly act in a way that involves their union in legal liability. Conversely, it is important to take into account that an incorrect belief that a particular act is contrary to the law may either restrain the rank and file leader from organising the action, or reduce the effectiveness of arguments used in seeking to persuade union members to support it.”

It was in the area of secondary picketing that the findings revealed the most significant misunderstandings of the law. “Indeed, 78% of the respondents believed that they were breaking the criminal law if there were one or two pickets at the entrance of a supplier to their employer. In fact, depending on the circumstances, such picketing might not result in the commission of a tort, let alone a crime. Moreover, 70% believed (again wrongly) that participation in a mass picket at their own workplace would definitely constitute a criminal offence…The findings [also] reveal that trade unionists are prone to accept employer, media and state depictions of picketing as criminal even if this is not the case in law.”


Welch concludes that his findings “confirm the prognosis that misunderstandings of the law by lay representatives do have important practical implications for the conduct of industrial disputes…Such misunderstandings of the law may adversely affect their credibility with their members if and when the correct legal position is ascertained. Moreover…they could quite unexpectedly involve their unions in either having to repudiate their members’ actions or incur legal liability. Most disturbingly, they could result in union members and their lay representatives being faced with dismissals in circumstances where the latter had stated the employer had no such right.”
 

5.2. The ILO: On reorienting its technical co-operation resources to building trade union capacities for solidarity action

For its part the ILO is well placed to help build the capacity of trade union leaders and their rank-and-file members to design, develop and put into effect policies and projects of international solidarity. ILO support for such capacity building can occur within the framework of its technical co-operation programme and would be consistent with both its general commitment to promoting worker rights and its formal “strategic objective” of promoting the fundamental principles and rights at work. Reorienting its knowledge, expertise and resources to projects that build trade union capacities for international solidarity accords with the notion that solidarity action is inextricably bound up with organising and other activities that fall within the ambit of fundamental trade union rights, and with the further notion that the capacity of unions and union members to participate in, and benefit from, international solidarity is a true measure of the extent to which these rights can be effectively exercised.

Director-General Juan Somavia, in his 1999 Report to the ILO Conference,
 signaled the need for the ILO to “renew its commitment to technical co-operation to respond to the growing demand of its constituents.”
 He called for greater opportunities to link technical co-operation with supervision over the application of standards, in order to reorient technical assistance to “the problem areas” and to offer better-targeted support.
 In his April 2000 address to the 17th World Congress of the ICFTU in Durban, South Africa, Somavia spoke of the ILO’s renewed commitment to help build trade union capacities for innovative organising strategies as the building blocks of global governance: 

“In the ILO we believe that the basic test of the global economy will be its capacity to deliver decent work for all. That is my litmus test for globalization…We are tooling up the international system to do the job ahead. But any superstructure of global governance will founder without strong foundations in grass-roots organizations…I see the ILO’s job as being to help unions in their organizing work. We need to learn how to innovate, together. Taking your existing members through the maelstrom of globalization is a massive challenge to you. I would like the ILO to accompany you on this journey, with a massive program of capacity building and training for union organizers (emphasis added).”

CONCLUSION

Richard Hyman has identified the organisational and ideological challenges that lie ahead for the labour movement, as it goes about the task of humanising an integrated international economy, which is presently – and, historically speaking, momentarily – distorted by the free reign of global capital:

“The diversity of work and labour market situations in the contemporary world means that a traditional, standardised trade union agenda can be neither practically effective nor ideologically resonant…It is easy to recognise that an urgent current need is for new models of transnational solidarity and for enhanced capacity for transnational intervention. But neither can be manufactured from above. The dual challenge is to formulate more effective processes of strategic direction while sustaining and enhancing the scope for initiative and mobilisation at the base, to develop both stronger centralised structures and the mechanisms for more vigorous grassroots participation: which entails new kinds of articulation between the various levels of union organisation, representation and action…Enhanced organisational capacity and organic solidarity demand a high level of multi-directional discussion, communication and understanding. To be effective at international level, above all else, trade unionism must draw on the experience at national level of efforts to reconstitute unions as discursive organisations which foster interactive internal relationships and serve more as networks than as hierarchies…The logic of these themes is the reassertion of rights of labour as against the imperatives of capital.”

For its part, the ILO has a mandate to support the rights of labour, which Director-General Juan Somavia recently articulated in the following way: “Everything the ILO stands for makes it obvious that promoting the capacity and the right of working people to organize is a top priority for the organization.”
 Somavia has recognised that, for trade unions, achieving enhanced organisational capacity “implies moving into new terrain, identifying new constituents, addressing the needs of the new target groups and developing new structures and strategies in search of solutions.” As the example of Hyman’s discourse makes clear, for the labour movement the contours of the needed structures and strategies have been articulated. It remains for international labour law to help create an enabling environment, through a normative framework that operates to clear away the legal underbrush of artificial and arbitrary impediments on the realisation of these projects. 

It is said that international labour standards are not a blueprint for Utopia but must be related to time and place. Yet, to quote the words of the ILO Conference delegation on Constitutional Questions in 1946, “a standard which represents no substantial advance upon average existing practice is also of very limited utility.”
 Indeed, as Nicolas Valticos has pointed out, while the usual aim in each instrument is to strike a balance between the ideal and average existing practice, “for certain questions involving fundamental rights the purpose is primarily to safeguard these rights.”
 

Moreover, standards have a broader purpose than giving guidance in the drafting of national legislation. As Valticos points out, “they constitute an important source of guidance to governments in framing social policies, while providing workers with a sound basis for making demands.”
 He elaborates further on this aspect of the relationship between international standards and legislation:

“A widespread misconception in this respect is the belief that international labour standards can be given effect only through legislative action. It is true of course that standards do establish legal rules and that no social policy can be effective unless it is based on the rule of law. However, ILO standards do not necessarily require the adoption of specific, formal legislation at the national level. Often, they simply provide guidelines which States are invited to follow in pursuit of an objective which may never be fully attained as such.”

Somavia, in his 1999 Report to the Conference,
 recognised the need for the ILO to reinvigorate its work on its labour standards: 

“If the ILO is to ensure its continued relevance in this field and reassert the usefulness of international standards, it will need to reinvigorate its efforts and experiment with new approaches…A number of actions are necessary to raise the profile and increase the relevance of the ILO’s work in standards, [including] engaging in deeper analysis of existing standards, their synergy, lacunae, and impact on various groups; [and] accelerating the revision of outdated instruments to build on progress already made and promoting priority standards as problem-solving tools.”
 

The model principles of international labour law ventured in this paper are wholly in accord with the policy rhetoric that has emanated from the ILO throughout its history (and undoubtedly from many national governments). Albert Thomas, in a work marking the 10th anniversary of the ILO in 1931, emphasised that “the social factor must take precedence over the economic factor,” a notion later echoed in the 1944 Declaration of Philadelphia, which proclaims that “labour is not a commodity,” and more recently by Director-General Somavia: “We must not allow the rights of workers to be ignored or flouted on the grounds of political expediency or economic logic.”

Current legal protections for collective worker action under national and international law have fallen far behind what is needed to elevate the “social factor” and to prevent the “flouting” of workers’ rights in today’s global economic environment. This doesn’t mean the international labour movement, by virtue of its mass strength and moral authority, will not achieve a world in which labour power does, in fact, cease being a commodity. It will continue to have the laws of historical development on its side, if not those produced by the legal institutions of capitalist society. For the ILO, the question of whether, in the new millennium, it can live up to its rhetoric and, in the words of its Director-General, through “renewal, change and adaptation”
 place itself in relevant and meaningful ways at the service of the strategic models of transnational solidarity by which the international labour movement will achieve its organisational, ideological and historical objectives, is at stake. 
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